drum and a shoe (Tr. 97) .  But then he contradicts himself when he
states that a vehicle has adequate brakes even though one brake
does not touch its drum (Tr. 97-98).  On this point I reject
Jacobsen's testimony.  If one of four shoes on a vehicle1s brake
drum do not contact the drum then such brakes are inadequate as a
matter of law.

Contestant1s witnesses Johnson, Connor and Anaya all confirm
that Inspector Wolford inspected the scrapers (Tr. 120, 136, 137,
140-144) .

In its post trial brief (pages 5-8) contestant asserts that
MSKA is estopped to maintain that the brakes were inadequate
because of Inspector's Wolford delay in withdrawing the vehicles,

I disagree.  Estoppel does not generally lie against the
federal government.  King Knob Coal Company, 3 FMSHRC 1417 (1981);
Burgess Mining and Construction Corporation, 3 FMSHRC 296 (1981).
MSHA's case does not fail merely because the inspection occurred
at 11 a.m. and the withdrawal order was not issued until 4 p.m.
Contestant cited no authority for this position and I find none.

Contrary to contestant's arguments the weight of the evidence
supports MSHA.  Particularily destructive of contestant's case, as
to scraper 2406, is the testimony of witness Johnson, the scraper
operator.  On the day before the inspection he had marked the
operator's daily checklist (Exhibit D3) to indicate that the
brakes were not in proper operation,  His explanation was that he
was referring to the retarder system (Tr. 149).  The witness es-
tablished no foundation to reach such a conclusion.  He had never
operated any equipment with retarders on it; he didn't know they
were disconnected on the date of the inspection; further, he
hadn't been instructed on the retarder1s use. (Tr. 145, 146).  For
these reasons I am inclined to believe the brakes were not in
proper condition.

For the foregoing reasons the notices of contest filed in
each case should be dismissed.

CONCLUSIONS OF LAW

Based on the entire record and the factual findings made in
the narrative portions of this decision, the following conclusions
of law are made:

1.  The Commission has jurisdiction to decide these cases.

2.  The allegations in each citation relating to the re-
tarders on the Terex equipment are stricken.  contrary   is   not   persuasive,      He
